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ITC
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14Slide  /

Permanent loss to Reputation
& Role of Tax Professionals



Code of Criminal 
Procedure, 1973
Cr. P. C.

Central Goods & Service Tax Act’2017
CGST
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Punishment for certain Offences (S.132)

Quantum of Offence Type

Less than Rs. 5 Crores Bailable (except for Repeat 
Offenders)

More than Rs. 5 Crores Non-Bailable

16
For Information purpose not to be considered as Professional 

Advice from us.



Offence

Cr. P.C.

Bailable

S.436

Matter of 
Right

No Conditions

Non-
Bailable
S.437 & S.439

Discretion 
of Court
Conditional 17
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Types of Bails

Regular
S.437 & S.439

Anticipatory
S.438

Interim Bail
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Input Tax Credit

DEFINITION

Section 2(59)

Definition of Input

Section 2(60)

Input Service

Section 2(61)

Input Service Distributor

Section 2(62)

Input Tax

Section 2 (63)

Definition of ITC

ELIGIBLITY

Section 16

Eligibility and Conditions 
for taking ITC

Section 41

Claim of ITC and 
provisional acceptance 

thereof

Section 49A

Utilisation of, subject to 
Certain Conditions

BLOCKED

CREDIT

Section 17

Apportionment of 
Credit and Blocked 

Credits

Section 18

Availability of credit in 
special circumstances.

SPECIAL 

PROVISIONS

Section 43A

Procedure for furnishing 
return and availing ITC

Section 19

Taking ITC in respect of 
inputs and capital goods 

sent for job work

Section 53

Transfer of ITC

Section 140

Transistional 
Arrangement for ITC

INPUT SERVICE 
DISTRIBUTOR

(ISD)

Section 20                    

Manner of Distribution 
of Credit by ISD

Section 21

Manner of recovery of 
credit distributed in 

excess

REVERSAL

Section 42

Matching, Reversal and 
Reclaimof ITC

Section 43

Matching, Reversal and 
Reclaim of reduction  in 

ITC
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Possession of Tax Invoice

Received the Goods or Services or both

Tax has actually paid

Return to be Furnished

SECTION 16
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To curb Fake Invoices

Registration 
linked with 

Aadhaar Card
Rule 86A
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What is Fake Invoice?



SOP on Fake Invoices by CBIC (May’2019)

• The mens rea for the use of such fake invoices appears
to be fraudulent availment/encashment of ITC credit,
the unscrupulous entities engaged in this also defraud
other authorities such as Banks by inflating turnovers,
laundering of money etc.
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What is a fake invoice?

•The GST invoices are raised by an entity without
actual supply of goods or services or payment of
GST.
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ITC without 
receipt of Goods 
or ServicesITC

Invoice of 1 person 
directed to another

Diversion

transfer of input tax credit -
shell companies/dummy 
companies - to increase the 
turnover

Circular 
Trading



Evasion of GST on 
taxable output 
supplies

Converting excess 
ITC into cash

Inflating Turnover

Booking fake 
purchases for 

getting Income-
tax benefits

Cash generation/ 
diversion of 
company funds & 
Laundering of 
money

Potential Motive to use Fake Invoices
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Salient features of GST frauds involving fake invoices

Large Amount

E-Way Bill generated 
without GST Returns

Large Number of 
GSTIN Entities 

involved

CGST vs SGST 
Authorities

Incorrect/Incomplete 
address of dummy 

firms

No Assets with 
Dummy Firms

Bogus 
bilty/consignment 
with Transporter

large number of tax 
invoices and e-Way 
bills in the first few 

months & disappear

GSTR-1 filed but not 
GSTR-3B
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Lorem ipsum dolor 
sit amet, consetur 
adipin nnscing elit

Live registration -
PAN - CGST 
jurisdiction -
offence - booked by 
SGST authorities

Re-application for 
registration

Multiple 
registrations on 
same PAN

Historically tax 
evasion prone 
sectors

Scrutiny/Verificatio
n & risk profiling

Strategy

Common 
items
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Final SOP

Identification Investigation
Action after 

detection
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Identification of Fake Invoice Fraud

a) Multiple GSTIN registrations for a given address

b) Multiple GSTIN for a given PAN

c) GSTIN using incomplete or wrong addresses

d) Tax payers using sensitive commodities

e) Common e mail, common mobile nos, common address, common authorised signatories, 
common promoters for multiple GSTIN.
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Identification of Fake Invoice Fraud

f) Mismatch between the premises declared and the volume of goods transacted.

g) Mis-match between the quantum or transactions and the e-way bills generated. If there are no e-way 
bills or less e-way bills generated compared to the details of transactions as per the GST returns.

h) PAN involved in any “fake invoice” fraud or any other GST frauds appear as either in GSTR1A or GSTR 
2A.

i) Abnormal ITC utilisation (for example above 95%)
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Investigation of Fake Invoice Fraud

a) Search of all premises declared to prove the lack of or inadequacy of manufacturing facility of the 
declared goods.

b) Other indicators like consumption of electricity, water etc mis match with the declared quantum 
of goods manufactured.

c) Lack of facility and space to handle the quantum of goods traded.

d) Suppliers of invoices do not have any premise for dealing with the goods

e) The inputs and input services required for provision of certain services not existing.
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Investigation of Fake Invoice Fraud

f) Lack of valid clearances / licences / permissions from any other authorities which are required to deal in any 
manner with either inputs or final products or intermediate products, input services or output services.

g) Lack of required agreements between the entities.

h) Lack of e-way bills

i) Fake vehicle nos shown in e e-way bills or invoices.

j) Comparing the details supplied to other agencies like Income Tax, Registrar of companies

k) Mismatch with the details available for vehicles from RTO office
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Action after Detection



Key Actions after Detection
Issue of SCN or any other penal actions

Post cancellation of 
registration, the re-
registration of such 
persons should be
dealt with differently than 
normal registration.

Section 83 & 89

Blocking of ITC to 
beneficiaries

Recover amount from 
entities who have 

availed ITC



Section 83 Provisional attachment to protect revenue in certain cases   

During the pendency of any proceedings, if commissioner’s opinion for the purpose of protecting the interest 
of revenue by order in wring attach provisionally any property, including bank a/c belongs to that such person.

Provisionally attachment shall cease to have effect after the expiry period of one year from the date when 
provisional attachment order is made. 

Rule 159 Provisional attachment of property

Property attachment order passed by commissioner and detailed of property mentioned in this order which is 
to be attached.

Copy of attachment order to be sent to concerned authorities for encumbrance.

If nature of attached property is perishable or hazardous if the taxable person pay.
a) Amount equal to market price of such property, or
b) Amount that is or may become payable by taxable person.
Which ever is lower then such property shall be released by an order, on proof of payment.



If taxable person failure to pay specified amount, commissioner may dispose of such property and adjust the 
proceeds amount with the amount payable.

If taxable person has any objection from the attachment order, may files his objection within 7 days of attachment.

Release of property if objection are sustainable. 

Rule 153 Attachment of interest in partnership

Where the property to be attached consist of an interest of defaulter, being a partner in partnership proprietary , 
P.O may make an order under the certificate, and may by the same or subsequent order, appoint a receiver of the 
share of such partner in profits whether already declared or accruing, and any other amount which may due to 
such partner and also direct accounts and inquiries and make an order for sale of such interest. 

Other partners shall be liberty at any time to redeem the interest charged or, in case of a sale being directed to 
purchase the same. 



Sec-67 :- Power of inspection, search and seizure

Inspection

If such proper officer ‘has reasons to believe’ that:

• the taxable person:

(i) has suppressed any transaction of supply of goods or services or both; or

(ii) has suppressed information relating to stock in hand; or

(iii) has claimed input tax credit in excess of his entitlement; or

(iv) has contravened any of the provisions of the GST law, with an intent to evade taxes.

Search and seizure:

Jc issue authorisation (in form GST INS-01) to any other officer subordinate to him.

Powers of authorized officer:-

• to seal or break open the door of any premises or to break open any almirah, electronic devices, box,

receptacle in which any goods, accounts, registers or documents of the person are suspected to be

concealed, where access to such premises, almirah, electronic devices, box or receptacle is denied.



Provisional Release of Seized Goods :

The goods so seized shall be released on a provisional basis, upon:

(a) execution of Bond in Form GST INS -04 for the value of the goods and

(b) furnishing of security in form of Bank Guarantee equal to amount of applicable tax (incl. SGST /

UTGST / IGST / Cess) + interest + penalty.

Return of Seized Goods:

If no notice has been issued within 6 months (or an extended period of another 6 months by the

proper officer, on the basis of sufficient grounds), the seized goods/exhibits ought to be returned to

the person from whom the goods were seized.



Sec-137 :- offence by companies:-

If any offence is committed by companies/HUF,

every person/ director/ manager/ secretary or any other officer who at the time of commitment of the offence, was in charge

of and was responsible to the company for the conduct of business of the company, as well as the company, shall be

deemed to be guilty of such offence and shall be liable to proceeded against and punished accordingly.

if the accused person proves that he was in no way related to the offence being committed or he had exercised all

possible measures to prevent commission of such offences, then he is not punishable under this section.

Section 138- Compounding of offences-

• Paying fee instead of undergoing prosecution.

• Specified offences can be compounded only once.

• As per Rule 162 of the GST Law, the application of compounding shall be filed in FORM GST-CPD-01



INTRODUCTION

▪ Bail is a matter of right if the offence is bailable;

▪ Bail is a matter of discretion if the offence is non-bailable;

▪ Bail is not to be granted if the offence is punishale with death or imprisonment for 
life but the court has discretion in limited cases to order release of a person

• ‘



INTRODUCTION

‘The basic The basic rule may perhaps be tersely put as bail, not jail’

➢The said rule has been followed by the Hon’ble Supreme Court in number
of judgement while granting of bail including high profile economic offence
matters.At this juncture, it is need to be noted her that basic premise of
Indian jurisprudence is accused is innocent until proven guilty unless any
legislation shifts the burden of proof on accused.

➢It is well settled law that personal liberty is a very precious fundamentals
right and it should be curtailed only when it becomes imperative according
to the peculiar facts and circumstances of the case.Irrational and
Indiscriminate arrest are gross violation of human rights.



INTRODUCTION

• Bare perusal of Section reads with Section 132 of the CGST Act 
provides that under the GST for specified offence where quantum of 
offence is above INR 5Cr. Then offence is non-bailable and rest of the 
offence are bailable except for repeat offenders However, neither 
CGST Act/ SGST Act nor rules made thereunder provides any 
procedure for bail however Section 69(3) of the CGST Act relies on 
provision of Code of Criminal Procedure ,1973 for purpose of 
bail/default bail/custody.etc. It is need to be appreciated here that not 
only the CGST Act but also Customs Act.



Gravity of Offence
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Grave Offence

• “Gravity of Offence” is a factor which is in addition to the triple test
i.e Facts, Circumstances & Punishment

• Therefore, the underlining conclusion is that irrespective of the
nature and gravity of charge, the precedent of another case alone will
not be the basis for either grant or refusal of bail though it may have
a bearing on principle.
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While granting bail, the Courts keeps in mind

Nature of accusations
Nature of evidence in 

support thereof
Severity of 

Punishments

Character of Accused

Reasonable 
possibility of securing 
the presence of the 

accused in trial

Witness- Influence & 
Evidence - Tempered
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Y.S. Jagan Mohan Reddy vs CBI (2013) SC

Economic Offences 
arises out of deep-

rooted 
conspiracies & 
involving Huge 
Loss to Public 

Funds

They affect the 
Economy of the 

Country as a whole 
and thereby posing 

serious threat to 
Financial Health of 

the Country
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Sanjay Chandra vs CBI (2012) SC

• The Punishment for an offence is imprisonment for a term which may 
extend to 7 years.

• It is, no doubt, true that the nature of the charge may be relevant, but 
at the same time, the punishment to which the party may be liable, if 
convicted, also bears upon the issue.

• Therefore, in determining whether to grant bail, both the seriousness 
of the charge & the severity of the punishment should be taken into 
consideration.
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P. Chidambaram vs Dir. of Enforcement (SC)

• Case was High Profile INX Media Scam

• Seriousness of the Charges

• Severity of the Punishment

• Background of the accused 
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Tampering of Evidence

• Prosecution generally charges that if bail is enlarged then there may 
be risk of tampering of evidence by the accused

• However, in the Economic Offence matter majority of material 
documents/evidenced seized/collected are in possession of the 
Prosecution only
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Important case laws

• State of Maharashtra vs Naimal Punjaji Shah (1969) 3 SCC 904

• Dhirendra Singh vs UOI (HC – Rajasthan)

• Since all the documents seized are lying either with the officers of the 
Department or the Court, so there is no question of tempering with 
the evidence
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52Registrations
Re l e v a n t  S e c t i o n s

22 25Person Liable for Registration Procedure for Registration

23 26Person not liable for Registration Deemed Registration

24 27
Compulsory Registration 
in certain cases

Special Provisions relating to
Casual TP
&
Non-Resident TP



N/N: 94/2020

• 3 to 7 days

• 7 to 30 days

• GSTR-1 excess of GSTR-3B: Cancellation Powers

• No opportunity of being heard: Deleted Rule 21A

• Rule 36(4): 10% now 5%

• New Rule 86B: 99% ITC: 1% cash: Taxable Supplies >Rs. 50 Lakhs

• E-way bill distance: 100kms now 200kms

• Form REG-31



Thank You



Thanking You
This presentation was meant for
private participation and any
circulation of the same without
permission of Team GSTpanacea
is an offence.

This PPT was compiled for
Information purpose not to be
considered as Professional
Advice from us.

For Information purpose not to be 

considered as Professional Advice 

from us.

55



▪ Plot No. R-2, Block-R, Main Market, Shakarpur, New Delhi –
110092

▪ Phone No. (WhatsApp) 7503031378, 9810638155

▪ Landline: 011-40041636, 011-43027847

▪ info@gstpanacea.com

▪www.GSTpanacea.com

GSTpanacea.com Consultancy Pvt. Ltd.
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